Zoning Board of Adjustment Minutes 5/6/2021


TOWN OF ESSEX ZONING BOARD OF ADJUSTMENT

MEETING MINUTES 

MAY 6, 2021
Note:  This was a virtual meeting held on Microsoft Teams

ZONING BOARD (ZBA) MEMBERS PRESENT:  Nick Martin, Chair; Michael Plageman, Vice Chair; Hubert Norton and Justin St. James.
OTHERS PRESENT:  Sharon Kelley, Zoning Administrator; Deana Stoneback, Administrative Assistant; Matt Bogaczyk, and Roger Haskins.
The meeting came to order at 6:03 p.m. 
Chairman Nick Martin read the COVID language of the meeting procedure into the record, provided the public oath and took roll call.  He re-administered the virtual oath to a late arriver.
Chairman Martin read the first application into the record and asked for a motion to open the fact finding.

AGENDA ITEM 1:  VARIANCE:  MATT & CARA BOGACZYK: PROPOSAL FOR A 5’ VARIANCE TO CONSTRUCT A GARAGE WITH A PORTION BEING 10’ FROM THE WESTERLY-SIDE PROPERTY LINE LOCATED AT 16 FOSTER ROAD IN THE MEDIUM DENSITY RESIDENTIAL ZONE.  TAX MAP 45, PARCEL 29.
Board Member Plageman MOVED and Board Member St. James SECONDED a MOTION to open the Fact Finding/Public Hearing.  The MOTION passed 4-0.  
Sharon Kelley reported that she normally prepares the Staff Report for a variance so that the Board has both proposed approval and denial Findings.  She apologized as she only provided one option of denial in #5 of the variance criteria as noted in Finding 14. Kelley noted that the ZBA should determine and change the variance criteria Findings should they deem this application a denial.  Kelley did not offer any comment specific to the variance as she tried to stay neutral in matters involving a variance.  Kelley stated that the applicant should be the person to convenience the ZBA of hardships and the need for a variance. 

Matt Bogaczyk, landowner and applicant provided testimony.  Bogaczyk stated he was asking for a 5’ variance to accommodate a garage structure behind the house as the lot was “extremely skewed”.  He explained that to keep the garage a reasonable distance from the house and to keep it as straight as possible on the driveway, he would ultimately need a 5´variance. He stated the intent was to build the garage to be as parallel to Foster Road as possible.  In doing so, only the front corner of the garage will need a variance as the remainder of the garage shifts so that it will meet the 15’ side-line setback requirement.  He felt the request was reasonable and would allow the garage to be useful.  He noted that two vehicles would be parked inside the garage at all times. He noted that 1/2 to 1/3 of the back lot is wooded and he did not want to cut any of the forested area.  He noted that they have two children, ages 2 and 4, and they hoped to be able to obtain lawn space for a play area. He reported that an existing shed structure, which has existed for approximately 15-20 years, before they moved in, was already situated in the setback.  They hoped to use the same footprint. He planned to relocate the shed to the other side of the lot and confirmed it would meet the setback requirements.
Board Member St. James asked if he talked to the neighbors about the variance request.  Bogaczyk replied that he only spoke with Roger Haskins, of 18 Foster Road, and during that discussion things seemed okay.  He noted the other neighbors were not impacted.     
Board Member Norton noted that sheds 100 sq. ft. or smaller could be placed 2’ from the side and rear-yard setbacks. Norton asked what the issue would be to maintain a 15’ setback as there seemed to be adequate space without the need for a variance.   Bogaczyk stated he would need to push the garage back another 15’ back to achieve setbacks.  He was trying to keep the garage at a reasonable distance to the house. He said, “you are correct, space is there, but the issue is it would have to go so far back in the lot to be usable.”  Norton stated that when looking at the drawing is seemed clear that if the front edge of the garage were to be moved northwesterly 5’, it would not create that much of a change and be within the setback.  Norton suggested that as you look at the proposed diagram, the driveway would not be straight.

Board Member Plageman asked if the driveway was an existing pull-off driveway.  Bogaczyk stated that the driveway in front of the house is paved, however they added an additional driveway space, using a gravel pad.  He would extend the gravel back to the proposed garage.

Board Member Plageman asked what the distance was from the front of the garage to the back of the house.  Bogaczyk stated the back of the addition is 64 feet from the road; and the garage is proposed to be approximately 70’ from the road.  Plageman asked why they decided to place the garage so far from the house.  Bogaczyk stated that they were trying to keep it as close to the house as possible, but they need to take the skew of the driveway into consideration.  He explained if they place the garage closer, then they would have a sharp angle to maneuver the vehicles.  The left-hand vehicle door would be behind the house.  
Board Member St. James asked Staff what the distance requirement was for a driveway.  Kelley replied 6’ from the property line.
Board Member St. James asked the applicant if, in the simplest terms, there was anything preventing them from moving the structure outside the 15’ buffer.  Bogaczyk stated no.

Chairman Martin referred to Lines 79-81 of the Staff Report discussing garage locations and if it were moved to be behind the house then the lawn space would be a turn-around area, which takes away the lawn space for the children.

A discussion ensued on whether-or-not the drive to the proposed garage would be paved or graveled and if the applicants would drive-in or back-in their vehicles into the garage.  
Roger Haskins, 18 Foster Road, apologized for being late.  He stated that he doesn’t have a problem with the location of the proposed garage, however, has a concern about the run-off from the roof of the garage as sometimes his yard gets flooded.  His concern was how would the garage roof be situated towards his house.
Board Member St. James asked Kelley about her thoughts on variance criteria.  Kelley stated that the Zoning Board needed to be the ones to decide if a variance should be granted and she tries to stay neutral, which is why she provides comments that could be used to grant or deny a variance.  Kelley acknowledged that obtaining a variance is very difficult and should rarely be granted, however in the past the ZBA has found reasons to grant such requests.  Kelley re-apologized as she usually provides options for the ZBA of both affirmative and negative on all the criteria.  Kelley stated that this does not really answer the question, but she did not feel she should make the decision on a variance request. 
Board Member St. James agreed that it did not answer the question, and as a lawyer, he is concerned as to what is in the Regulations.  Kelley replied that the Regulations mirror what State Statute requires for a variance.  St. James agreed.

A discussion ensued on the scale of the submitted plan, an error on the plan, and the measurements required to determine if the proposed garage could readily meet the setback requirements. Bogaczyk wanted to be “crystal clear” and stated that the measurements were taken on the ground and taken from the 10’-15’ offset.  The drive would hug the property line to the right side of the property and fan out. He noted the driveway is as straight as you get from the side of the house to the garage itself.  He noted impediments to move the garage would be to push it unto usable yard space; tree cutting if pushed further back into the lot; and by pushing it closer to the house would cause vehicles to cut sharply into the yard.

Board Members Plageman and Norton agreed they were reconciling the measurements differently.  Kelley suggested a continuance so that the applicant can correct the plan and/or to allow for a site visit to the property.

The Board discussed the options and determined that they had enough information to vote without the need for a continuous. 
Board Member Plageman MOVED and Board Member St. James SECONDED a MOTION to close the Fact Finding/Public Hearing.  The MOTION passed 4-0.

Another brief discussion ensued on the calculations of where the garage would be situated. 
Board Member Plageman made a motion to deny the variance application as the proposed garage can meet the setbacks by sliding it 5’ away from the property line. Board Member St. James seconded the motion.  Board Member Norton called a Point of Order as they need to deny the application based on the Variance criteria. Plageman withdrew his motion. 

Board Member Plageman MOVED and Board Member Norton SECONDED a MOTION  to deny the application based on Variance criteria #5, the variance does not represent the minimum variance that will afford relief and represent the least deviation possible from the Regulations.

The MOTION passed 4-0.

AGENDA ITEM 4:  MINUTES: March 4, 2021:
Board Member Norton MOVED and Chairman Martin SECONDED a MOTION to approve the 3/7/2021 minutes with the following change:  
Line 773:  Add, “The Motion passed 4-0.”
The MOTION passed 3-0-1 (St. James abstained)
OTHER BUSINESS:

Kelley reported that there is not an application for the June meeting.
Board Member Plageman thanked Norton for explaining the calculations used during the hearing.  Plageman stated that he got hung-up on the numbers as he was trying to keep the driveway straight.  

Board Member Norton stated that the ZBA does not design, however with a variance application they need to examine all the options, and to a degree, that requires a bit of designing.  He stated the fact was that setback could be met and it did not create a hardship. 
The meeting adjourned at 7:10 p.m.
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